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Wa 15 Ms Jar Procurator-fiſcal of 


the Burgh of Perth, Parſuer, 


AGAINST. "» 05, 


Alexander Clunie M erchant in Perth, 
and others, Defenders. 


LI Kiuksaseg, Reporter ] 


HE Town of Perth, by its Wo ins a Royat 


Burrow, and b ſubſequent Grants of the Crown, 

is entitled to all the Privileges. of any Royal Bur- 

row in Scotland, and that both with reſpect to 

foreign Trade, and with ref pect to Manufactures; and 

particularly, a Power of having: Maltſters, Brewers, Ba- 

kers, &*c. for the Benefit of the Inhabitants, and of the 
other Lieges reſorting to the Burrow. | : 

And, as the Town has conſtantly had a . Number 
of Burgeſſes, skilful Brewers; who have uniformly ſerved the 
Inhabitants, and Strangers reſorting to the Place, with pro- 
per Ale; ſo, as. the whole Malt. brewed within the Town. is 
aſtricted, to the Town's Mills, and pays an Intoun Multure, 
this is a canſiderable e to the e Revenue of 

the 
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the Town, which is paid for the Rent of the Mills; and 


IE are, all Burgeſſes, contribute 
ublick Burdens impoſed upon the 


* 


the Maltmen and Brewe 
no ſmall Part to the p 
Town. 3 
But of late Mr. Clunie, and Tertain others, Merchants and 
Tradeſmen in the Burgh of Perth, 3 now appears, 
ſet up a Project to carry eee r 
Town of Perth, not within its Liberties, but without the 
ſame, upon the Confines of the-.Sou7h-4nch-; where this So- 
ciety feued a ſmall Piece of Ground from a neighbouring 
Heritor, and built Houſes for a Brewery and for a Dittillery, 
The Magiſtrates, when; they were informed of this Pro- 
je, had no Objection to the ſame, tho' they would have 
wiſhed, that their Burgeſſes had rather'choſe to erect their 
Brewery and Diſtillery within the Liberties of the Town: 
But the Brewers within the Town Were jultly alarmed ; they 
foreſaw that this Brewery would be carried on with great 
Advantage over them; it would be liable to none of the 
Burdens of the Town affecting them; their Malt would be 
Multure free; and as they were jult on the Town's March, 
they were in that Reſpect. on an equal Footing with thoſe 
living in the Town; and therefore they would be able to 
underſell the Town Brewers, and thereby force them to give 
up their Trade, or to remove out of the Town, that they 
might thereby be on an equal Footing with this new 
Brewery. d Cong, = 
To prevent theſe Difadvantages to the Town, the Magi- 
ſtrates and Towyn- council, by their Act dated 12th December 
1748, inhibited and diſcharged the Inhabitants of the Burgh, 
in all Time coming, to import into the Town any Beer or 


Ale brewed without the Liberties of the Burgh, under the | 


Penalty of 5 L. for each Tranſgreſſion. The Magiſtrates 
and Council were adviſed, that they had ſufficient Power to 
make ſuch a Regulation, as they were poſſeſſed of the ſame 


Rights that Barons, Burghs of Barony, or Heritors infeft in 


their 


rewing tor the - 


"TY 
d their Lands cum brueriis, are entitled to; that is, to confine 
e the [nhabitants within their Burgh, in their Conſumption of 
e Ale or Beer, to Ale or Beer brewed. within the Liberties of, 

their Burgh ; and they conſidered, that the Intereſt of the 


d IF Town, and of the Brewers - reſiding within the fame, and 
, I of the. Town's Revenue, called upon them to uſe their 


e Power to make this Regulation. 

e This Act of Council was no doubt grievous to this n new 
> Bf Society, and therefore they reſolved not to ſubmit to it; bur. 
g begun to import their Ale, brewed at their new Brewery, 
„. into the Town: And the Procurator-fiſcal having brought 
J< an Action againſt Mr, Clunie, and the other Members of the. 


e COMPANY, tor their Tranſgreſſion of the Act of Council, 

ir I they objected. to the Authority of the Act; and the Nagi- 
i: cdtrates bavitig ſuſtained the Act of Council, Mr. Clunje and 
y is Partners, who in the Sequel ſhall be called Defenders, 
at preſented a Bill of Advocation ; and the Procurator-fiſcal 
be having agreed that the Bill ſhould paſs, and having applied 
de and obtained a Warrant for diſcuſſing of the Reaſons before 
h, Lord K&ulterran Ordinary upon the Bills, the Cauſe Was. 
ſe I fully heard before his Lordſhip, and, in reſpect of the Im- | 
to I portance of the Queſtion, his Lordſhip has taken the Debate | 
ve to report. This Information 18 bn offered for the | 
2y Purſuer. 
w And, in the firſt Place, It was obſerved for the Prins, | 
I in the general, That. the Royal Burrows, and the Privileges: i 
i- granted to them, were a Part of the publick Conſtitution: | 
er and Policy of this Country; and particularly, that the Law: 1 
h, had been jealous of Craftſmen, ſetting up and exercing | | i 
or ¶ their Crafts in the Neighbourhood. of the Royal Burrows: | 
be That by the 154th Ack of the Parliament 1592, the Exer- 

es ¶ ciſe of Crafts within Suburbs adjacent to Burghs is forbidden; | . | 
to and this Act, under certain Limitations, is in Obſeryance to | 
ze | this Day: And the Defenders Attempt, with reſpect to their ö 
n Brewery, appears to be a direct Contravention of the Pe. | 
ir an i 
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and Intention of that Statute. By their Contiguity to the! 
Town, they have all the Advantages as if the Brewery were 


within the Town; and, at the ſame Time, as it is outwith the 


Royalty, they are free of all the Burdens to which the 


Brewers within the Royalty are ſubjected. 

And more particularly, 2d, As the Privilege of Brewing 
is, by the Law, alſo a Part of the publick Policy, and 
every Baron, Burgh Royal and even Burghs of Barony and 
Regality, and the Heritors infeft cum brueriis, have by Lawa 
Power to direct and limit the brewing of Ale within their 
Territory, and what ſhall be conſumed within the ſame; 
and in this Particular, the natural Liberty of the Inhabitant 
is reſtrained ; the Purſuer is adviſed, that on this Account 
the Act of the Town-council, which 1s the Subject of the 
preſent Queſtion, is juſtified by the Law of Scotland. 

And this is laid down by Lord Stair in his In/?:tntes, 
Tit. Infeftments of Property, J. 72, p. 237, as a Principle 
of the Feudal Law of Scotland: His Words are; © The 
Privilege of Brewing being deſigned for publick Uſe, for 
* common Hoſtilaries, the Inſpection thereof is committed 
© to the Judges Ordinary, Magiſtrates of Burghs, Sheriffs, 
«© Baillies and Barons, who are appointed to ſettle Hoſtila- 
& ies in convenient Places, and to viſit their Meaſures if 
they be ſufficient, and the Goodneſs of their Ale, Parl. 1595 
& Chap. 18. and the ſaid Magiſtrates of Burgh and Land- 
«& ward are ordained to fee reaſonable Prices taken for 
< Meat and Drink, with Power to deprive them of their 
“Privilege, if they tranſgreſs.” The Magiſtrates therefore 
had ſufficient Power to direct the Confamption of Ale 
within their Town, to be of ſuch as was brewed within 
their Liberties. - 

And, 24h, If the Magiſtrates had ſuch Power, they were 
called upon to exerce it; and that 1/7, Becauſe this Bre we- 
ry, if al wock to farniſh the Town with Ale, muſt have 


been a great Temptation to all the Brewers in Perth, to fol- 
low 
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low their Example, and to have removed out of the Town 
to its Confines ; where, as they would have their Houſes at 
2 cheaper Rent, they would be free of all Burdens impoſed 
upon them, as Burgeſſes inhabiting within the Burrow ; and 


particularly, of the Thirlage of their Malt to the Town's com- 


mon Mills. 

And indeed, upon the ſame Plan, the Bakers, Butchers, &c. 
were under the ſtrongeſt Temptation to remove from the 
Town into its Suburbs, and to leave the Town a Deſart. 
And as the Town-Council apprehended this behoved to be 
the natural Conſequence of allowing this Brewery to ſerve the 
Town with Drink, they judged it their Duty, if it was with- 
in their Power, to make this Act, reſtraining the Defenders 
from interfering with +a Brewers Reſidenters within the 
Town. 

And, 3dly, There was another Co that had In- 
fluence with the Magiſtrates in making this Act. It hath 
been obſerved in the Entry, that the common Mills are no 
inconſiderable Part of the Town's  Common-good ; that all 
Malt brewed within the Town is ſtrictly thirled to the 


Town's Mills; and the Multure of Malt is a great Branch-of 


the Thirle: And therefore, if the brewing of Ale for the 
Conſumption of the "Town is carried outwith the Liberties 
of the Town, there is an End put to this Part of their Re- 


venue. The Purſuer does not plead, that the Thirlage of 


Malt to the Town's Mills intitles them to reſtrain the Im- 
portation of Ale; but as the Right to dire& the brewing 
within their Burgh, impowers them to limit the brewing at 
their Pleaſure, the Conſideration of the Town's Thirlage 
was a reaſonable Motive for the Magiſtrates: exercing their 
Power with Reſpect to the rnit 1 in ſuch Manner as to 
preſerve their Thirlage. 

And this Queſtion was ſolemnly determined within theſe 
few Years, in the Caſe of 2 of Maſſleburgb, * 92 
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ſpe& to Ale imported into their Burgh of Barony ; it was 
found, that their Infeftment, cum brueriis, intitled them to 

rohibite the Importation of Ale into the Burgh, and- to 
confiſcate the Ale that was imported contrary to the Prohibi- 
tion, and thereby to prevent the Prejudice that their Com- 
mon- good would have ſuffered by the Diminution of the 
Rent of their Mills, which aroſe chiefly from Malt brewed 
within the Burgh of Regality. And the Purſuer appreheuds 
this Decifion is in Point, or rather concludes a /ortiori to the 
preſent Caſe, that when this Privilege was competent to a 
Burgh of Barony, it muſt be much more competent to the 
Royal-Burrow of Perth, which has always been held to en-— 
joy the 1 of a N Vide Skene yg L. Burgs- 
rum, Cap. 1 

On the other Hand, it was argued For the Defenders; In, 
That this Act of Council was an Incroachment upon their 
natural Liberty, who could no more be reſtrained from im- 

porting Ale into the Town of Perth, than from importing 
nee. Cloth, Lintſeed, or any other Commodity; eſpecial- 
ly, 2do, That, as there could be no Incorporation of Maltmen 
or Brewers in Perth, or in any other Royal Burrow, in reſpect 
of the 15th Act, Parl. 2d, K. Charles II; and that, as the 
Defenders were Burgeſſes, they were intitled to carry on this 
Branch of Buſineſs as well as any other Brewer Burgeſs in 
Perth; and that it was a Partiality in the Magiſtrates to ex- 
clude Sham: And, '3tio, The Defenders conteſted the Thir- 
lage of Malt to the common Mills. 

'Tis anſwered to the 1/7, The Right of Bernie is, by the 
publick Policy of the Country, in a very ſpecial Caſe, different 
from other Branches of Trade; a Baron hath no Power to 
reſtrain the Feuers, or Inhabitants within his Barony, to uſe 
any Lawful Trade or Manuafacture; but he hath an undoubt- 
ed Power to grant the Power of Brewing to whom he plea- 


ſes, and to reſtrain all others; and this * with * 
to 


* 

to brewing, is the Foundation of the Act of Council founded 
on by the Purſuer. | | | 
And, as to the Second, That there is no Incorporation of 
« Brewers in Perth, and therefore every Burgeſs of Perth, 
« and particularly the Defenders, are intitled to brew with 
„jn the Burrow.” The Purſuer admits the Premiſſes, and 
the Concluſion ; but it does not appear to him to affect the 
preſent Queſtion. The Purſuer does not conteſt the Defen- 
ders Right to brew within the Town of Perth; but what he 
pleads is, that the Defenders Burgeſsſhip does not entitle them 
to brew without the Liberties of the Burgh, and to import. 
Ale fo brewed into the Town: The Hergtor, within whoſe 
Lands the Defenders have erected their Brewery, hath un- 


\ doubted Right to exclude any Burgeſs of Perth, the Defen- 


ders as well as others, from importing into his Lands Ale. 
brewed within the Town of Perth; and as this is fo, there. 
does not appear to the Purſuer any Reaſon, why the Town. 
of Perth ſhouid not have the ſame Power to prohibite the Im- 
portation of Ale brewed without their Liberties.. 
And it is nothing in the preſent Argument, that the Brewers. 
of Perth are no Incorporation; that the Act of Parliament 
quoted for the Defenders, and ſeveral former Acts, did diſ- 
ſolve all Incorporations of Maltmen and Brewers, becauſe of 
the unlawful Combinations of their Corporations, to depre- 
ciate and fink the Price of Corn, and to. raiſe the Price of 
their Malt and Drink, when at the ſame Time they debaſed the. 
Quality of their. Liquor: For tho', after. thoſe Statutes, the 
Brewers are no ſeparate Corporation, yet they are Part of. 
the Burgh ; and no Stranger, who is not a Burgeſs, can brew. 
within the Burgh, and the Brewers-Burgeſſes are intitled to 
the Privileges and Protection. of the Burgh, in the ſame 
Manner, that in ſeveral. Royal Burghs, where there are no 
ſeperate Incorporations of Craftſmen, yet the Craftſmen enjoy 
the ſame excluſive Privileges againſt Strangers, as if they were. 
incorporate. @Þ_ 

| But 


. 


28. 


But 20h, The Right of directing the brewing of Ale, hath 


no Connection with, or Dependence upon, the Rules of an 


Incorporation: An Heritor infeft cum brueriis, hath the ſame 
Privilege and Right over the brewing, and the Ale con- 
ſumed within his Lands, as any Burgh Royal or Burgh of 
Regality; and may lawfully make ſuch an Act, as that now 
complained of, prohibiting the Importation of Ale into his 
Lands, tho' he has no Pretence to be a Corporation, nor to 


have a Right to incorporate the Parties living upon his Eſtate, 
or any of them. 


And, as to the Third, The Defenders conteſting the Thir- 


lage of Malt brewed within the Town; neither does this 


Argument appear to be material to the preſent Iſſue. An 
Heritor infeft cum brueriis, is intitled to regulate the brewin 
within his Lands, tho' he hath never a Mill, but his whole 
Lands, and particularly the Malt brewed within his Lands, 
be aſtricted to the Mill of another Heritor. 

At the ſame Time, it appears ſomewhat extraordinary, 


that the Defenders ſhould now conteſt the Town's Thirlage 


of Malt, brewed within the Liberties of the Town; not only 
after the late ſolemn Deciſion of this Court in the Queſtion, 
betwixt the Magiſtrates and Bakers of Perth, which was given 
for the Thirlage ; and, where it will be remembred, that one 


of the main Arguments inſiſted on for the Thirlage of Wheat 


was the confeſſed and notorious Thirlage of all Malt brew- 
ed within the Thirle, and that the Thirlage of Malt and 
Wheat depended on the ſame Rights: But more eſpecially, 
when it is added, that in the 1731, an Action was brought 
before this Court, at the Inſtance of the. Maltmen and 
Brewers of Perth, againſt the Tackſmen of the Mills, and 
their Seryants, ſetting forth, That all Malt brewed within 
the Town, was aſtricted to the common Mills, and was liable 
to a certain Multure, but that the Tackſmen, and their Ser- 


vants, did grievouſly oppreſs the Thirle, by exacting the 


Multure and Knaveſhip, not by any certain or known 
e Mea- 


"CFP 


Meaſure, but by Shovels, Goupens and Flandfulr,' &. that 
in this Action the Magiſtrates interpoſed, and, at their Sjght, - 
the Meaſure of the Multure and Knavelhip, payable for 
Malt, was reduced to the legal Standard, to the Linlithgow 
Meaſure, and its Fractions, to the Satisfaction both of the 
Brewers and the Millers ; and this being reported to this Court, 
a Decreet of Declarator was pronounced, ſettling the preciſe 
Multure and Knaveſhip payable for all Malt brewed within 
the Town of Perth. Aer this ſolemn Decreet of Conſent, 
ſo lately pronounced, affirming the Thirlage of all Malt 
brewed within the Town, the Purſuer did not expect that this 
Thirlage would have been conteſted by any of the Burgeſſes 
of Perth; eſpecially, when this has no direct Influence upoi! 
the Cauſe, as the Thirlage is not what gives the Magiſtrates 
Right to regulate the Importation of Ale, it was only n 
Motive to induce them to uſe the Right. 
It was further ſaid, That Edinburgh, Glaſgow, and other 
Royal Burrows, had the ſame Privilege with reſpect to Brewe- | 
ries with the Town of Perth; and yet they had not pro- 
ceeded to make ſuch an Act as the preſent, but allowed the 
Inhabitants to be ſerved with Ale imported from the Country; 
as appeared from the Acts of Parliament granting to theſe 
Towns, the Impoſition upon Ale conſumed: within them 
reſpeQively, which Duty extended to' Ale brewed outwith 
the Liberties of the Towns, and imported and conſumed 
within them © nnd 7 0 729% 29 25 | 
Tis anſwered, firſt, This is an improper Method of ar- 
guing in a Court of Law, to argue upon the Rights and 
Titles of third Parties, and Poſſeſſion ſuppoſed to be conſequent 
thereon, when the Court can neither have Acceſs to (ce 
thoſe Titles, nor to have proper Evidence of the Poſſeſſion. 
This is to - ſuppoſe, that a Court of Law. will pronounce 
Judgment upon, a Tale without any Voucher, at leaſt no 
other Voucher than poſſibly the private Knowledge and 
Belief of one or more of the 22 In the preſent _ | 
„ | the 
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the Purſuer neither knows, nor has Acceſs to know, the 


Rights of the Town of Edinburgh or Glaſgow with. reſpect to 


the Ale brewed within their Towns; he can neither admit 


nor denv it; and their 3 is 0 "the FPurſuer in the 


a 48&) 


ſame Caſe. f TH] 


But, 2dly, 1 be in . it Sint e the 
preſent Queſtion ; there may be many Reaſons, that may in- 


duce a Burrow, or an Heritor, who has full Power to re- 
gulate the Brewing and Conſumption of Ale within their 
Territories, not to uſe their Right, nor to put any Reſtraint 


upon their Inhabitants in this Reſpect: But this will be no 
Proof, that there is no ſuch Right competent by Law, or that 
they or others cannot, at Pleaſure, exerce the ſame. 
And more particularly, wich reſpect to the Town of 
Edinburgh, it is in a very ſpecial Caſe ; for, as it was the Seat 


of the Government of Scotland, of the Privy Council, and 


of the ſupreme Courts of Juſtice, and on that Account the 
Lords of Seſſion have a particular Super- intendency over the 


Magiſtrates, in Relation to Vivers, to Meat and Drink con- 


ſamed within the Town; ſo, on the fame Accounts, it would 
have been improper to reſtrain the Importation of Vivers of 
any Sort into the Town of Edinburgh; and, on the other 
Hand, the Town of Edinburgh has a Recompence for this 
free Importation, by ſeveral Impoſts and Duties upon all 
Goods brought into the Town: Andtherefore, no Argument 


can be brought from the Practice of n to the” _— 


of other Burrows. i £5 0 2. 

And, with reſpect to the- Right and Poſſzthon af; hs City 
of Glaſoew 5 in this Particular, it is equally. unknown to the 
Purſuer; he will only obſerve, that it appears: to him, that 
upwards of 100 Years ago, this Right, now claimed by the 
Town of Perth, was not unknown in Seen The Pu- 
ſuer refers to a Deciſion obſerved by Dum, Ju, ly,'2 5th,:2 626, 
Stewart contra. wn a in der wort 5 ware 77 a n, 
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* was brought, at the Inſtance of Stewart, Burgeſi of Glaſs 


« gow, againſt certain Brewers in the Barony of Glaſgow, 
« to have it found, that the Right and Privilege of brewing, 
within the particular Bounds libelled, pertained ozly to him; 
and being infeft in a Part of the Lands of that Barony, 
with the only Privilege of brewing within theſe Bounds. 
libelled, and therefore, all others diſcharged from brewing. 
within the ſame;” Which Action the Lords ſuſtain'd, in 
plain Affirmance of the Doctrine now pleaded by the Pur- 
ſuer. . 

To conclude, the Magiſtrates and Town- Council of Perth, 
did believe, that this Attempt of ſome of their Burgefles to 
carry the brewing for the Uſe of the Town out of the 
Royalty, was not only hurtful to their Thirlage, but alſo 


Gere in Point of Precedent to the Town itſelf, and ten- 
din 


«> 
we 


ea „ 
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realy to diſpeople the Town, and to tranſplant its 

rade and Manufactures into the Neighbourhood, where their 
Burgeſſes will be free from the Burdens to which they are 
liable while living in the Town; that this induced them to 
make the Act of Council complained of, with a View rather 


to prevent their Burgeſſes from tranſgreſſing, than to puniſn 
them; and with the ſame View, when the Defenders brought 


an Advocation, the Purſuer conſented to the paſſing and 
diſcuſſing the Advocation in a ſummar Manner; that if your 
Lordſhips ſhall be of Opinion, that the Magiſtrates and Coun- 
cil had Power to make the Act libelled, their Burgeſſes may 
chearfully ſubmit thereto; and, on the other Hand, if your 
Lordſhips ſhall be of a different Opinion, the Magiſtrates will 
be juſtified to the Burrow, that they did their Duty in en- 
deavouring to preſerve the Town from being deſerted. by its: 
Inhabitants, and from ſuffering ſo notable a Loſs on its Pa- 
trimony, by evacuating the Thirlage of Malt to its com- 


mon Mills. 
| In reſpect whereof, &c. | 
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